SECTION ES.
Executive Summary

BBC Research & Consulting (BBC) conducted a disparity study to evaluate whether person of color
(POC)- and woman-owned businesses face any barriers in the Los Angeles County Metropolitan
Transportation Authority (LACMTA'’s or Metro’s) construction, professional services, and non-
professional services and goods contracts and procurements. As part of the disparity study, we
examined whether there are any disparities, or differences, between:

m  The percentage of contract and procurement dollars Metro awarded to POC- and woman-owned
businesses during the study period, which was January 1, 2016 to December 31, 2021 (i.e.,
utilization, or participation); and

m  The percentage of contract and procurement dollars one might expect Metro to award to POC- and
woman-owned businesses based on their availability to perform specific types and sizes of Metro
contracts and procurements (i.e., availability).

Information from the disparity study will help Metro better understand outcomes for POC- and woman-
owned businesses in its contracting and procurement and help Metro address any substantial
disparities between the participation and availability of POC- and woman-owned businesses in Metro
work. Moreover, if Metro determines that it is appropriate to use race- and gender-conscious measures
to address substantial disparities (e.g., awarding individual contracts and procurements with the use of
POC- and woman-owned business participation goals), then the agency can rely on information from the
disparity study to help ensure its use of such measures adheres to the strict scrutiny and intermediate
scrutiny standards of constitutional review, respectively.

A. Disparity Study Results

BBC analyzed $8.8 billion of worth of contracts and procurements Metro awarded during the study
period to measure the participation and availability of POC- and woman-owned businesses for Metro
work to assess whether any disparities exist between those measures. We summarize key results from
those analyses below and identify sections of the report that provide more details about the
methodology and results of each analysis.

1. Availability analysis (Chapter 6 and Appendix E of the report). BBC conducted a custom
census availability analysis to estimate the availability of POC- and woman-owned businesses for Metro
work while accounting for the specific characteristics of relevant businesses that exist in the Los Angeles
County marketplace and the specific characteristics of the relevant prime contracts and subcontracts
Metro awards. Figure ES-1 presents the availability of each relevant group of POC- and woman-owned
businesses for relevant Metro contracts and procurements overall. The availability of those businesses is
46.8 percent. The business groups that exhibit the greatest availability for Metro work are Hispanic
American-owned businesses (18.8%), Asian Pacific American-owned businesses (12.2%), and Black
American-owned businesses (6.0%).
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2. Utilization analysis (Chapter 7 of the report). BBC also calculated the participation of POC- and
woman-owned businesses in relevant contracts and procurements Metro awarded during the study
period. As shown in Figure ES-2, during the study period, Metro awarded 22.0 percent of its relevant
contract and procurement dollars to POC- and woman-owned businesses. The groups that exhibited the
greatest levels of participation in that work were Hispanic American-owned businesses (8.9%), white
woman-owned businesses (4.2%), and Black American-owned businesses (3.6%).
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3. Disparity analysis (Chapter 8 and Appendix F of the report). The crux of the disparity study
was to assess whether any disparities exist between the participation of POC- and woman-owned
businesses in Metro work and the availability of those businesses for that work. A disparity index of 100
indicates parity between actual participation and availability. That is, the participation of a particular
business group is in line with its availability. A disparity index of less than 100 indicates a disparity
between participation and availability. That is, the group is considered to have been underutilized
relative to its availability. Finally, a disparity index of less than 80 indicates a substantial disparity
between participation and availability. A substantial disparity for a particular racial/ethnic or gender
group is interpreted by courts as an inference of discrimination against that group in the marketplace
and often serves as evidence that the organization of interest could consider using race- or gender-
conscious measures to address barriers for that group (for details, see Chapter 2).

a. Overall. Figure ES-3 presents disparity indices for POC- and woman-owned businesses for all relevant
prime contracts and subcontracts Metro awarded during the study period considered together. As
shown in Figure ES-3, POC- and woman-owned businesses considered together exhibited a disparity
index of 47 for all relevant contracts and procurements Metro awarded during the study period,
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indicating a disparity where Metro awarded POC- and woman-owned businesses $0.47 for every dollar
one might expect the agency to award to those businesses based on their availability for that work. All
individual groups of POC-owned businesses exhibited substantial disparities for Metro work: Asian
Pacific American-owned businesses (disparity index of 28), Black American-owned businesses
(disparity index of 61), Hispanic American-owned businesses (disparity index of 47), Native American-
owned businesses (disparity index of 14), and Subcontinent Asian American-owned businesses
(disparity index of 35). White woman-owned businesses did not exhibit a substantial disparity for Metro
work (disparity index of 98).

Figure ES-3. All POC- and
Overall disparity analysis woman-owned
results for Metro work )
White woman-
owned
Note:
Substantial disparities POC-owned
highlighted with red borders.
Asian Pacific

Source: A
BBC disparity analysis. American-owned
Black American-

owned

Hispanic American-
owned

Native American-
owned

Subcontinent Asian
American-owned

0 20 40 60 80 100 120 140 160 180 200

b. Funding source. The Federal DBE Program applies specifically to Metro’s United States Department of
Transportation (USDOT)-funded projects.! As part of the program, the agency uses various race- and
gender-neutral measures as well as race- and gender-conscious DBE contract goals to encourage the
participation of POC- and woman-owned businesses in the USDOT-funded projects it awards. However,
Metro is prohibited from using race- and gender-conscious measures to award non USDOT-funded
projects due to Proposition 209. Thus, comparing disparity analysis results separately for USDOT- and
non USDOT-funded projects may be indicative of the efficacy of Metro’s implementation of the Federal
DBE Program as well as its use of race- and gender-conscious measures to encourage the participation
of POC- and woman-owned businesses in its work relative to their availability for it. As shown in Figure
ES-4, POC- and woman-owned businesses considered together exhibited substantial disparities for both
USDOT-funded work (disparity index of 47) and non USDOT-funded work (disparity index of 47).
Disparity analysis results differed by business group and funding source:

m  Asian Pacific American-owned businesses (disparity index of 17), Hispanic American-owned
businesses (disparity index of 47), Native American-owned businesses (disparity index of 11) and
Subcontinent Asian American-owned businesses (disparity index of 46) all exhibited substantial
disparities for USDOT-funded projects. Black American-owned businesses also showed a disparity
for USDOT-funded work (disparity index of 86), but that disparity was not substantial.

1 BBC considered a project to be USDOT-funded if it included at least one dollar of USDOT funding.

BRC FINAL REPORT CHAPTER ES, PAGE 3

COMNULTING



m  White woman-owned businesses (disparity index of 69), Asian Pacific American-owned businesses
(disparity index of 52), Black American-owned businesses (disparity index of 42), Hispanic
American-owned businesses (disparity index of 48), Native American-owned businesses (disparity
index of 17), and Subcontinent Asian American-owned businesses (disparity index of 28) showed
substantial disparities on non USDOT-funded work.
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c. Summary. Figure ES-5 presents a visualization of the various sets of Metro contracts and
procurements for which relevant POC- and woman-owned business groups exhibited substantial
disparities, as indicated by black circles. Most POC-owned business groups showed substantial
disparities for many of the contract and procurement sets shown in Figure ES-5 with the exception of
Black American-owned businesses. Black American-owned businesses showed substantial disparities
for all work considered together, as well as for prime contracts, for professional services projects, and
for non-USDOT funded work, but did not show substantial disparities for any other projects sets
presented in Figure ES-5. Similarly, white woman-owned businesses showed substantial disparities for
prime contracts, professional services projects, and non USDOT-funded work, but did not show
substantial disparities for any other project sets presented in Figure ES-5. Substantial disparities
indicate inferences of discrimination against relevant POC- and woman-owned business groups in the
Los Angeles County marketplace and as part of Metro’s contracting and procurement.
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B. Marketplace Conditions

BBC conducted extensive quantitative analyses to assess whether POCs, women, and POC- and woman-
owned businesses face any barriers in the construction, professional services, goods and other services,
and transit services industries in Los Angeles County. The study team also examined the potential effects
any such barriers have on the formation and success of businesses as well as their participation in and
availability for contracts and procurements Metro awards. We examined local marketplace conditions in
four primary areas:

m  Human capital, to assess whether POCs and women face barriers related to education,
employment, and gaining industry experience;

m  Financial capital, to assess whether POCs and women face barriers related to wages,
homeownership, personal wealth, and financing;

m  Business ownership, to assess whether POCs and women own businesses at rates comparable to
that of white men; and

m  Business success, to assess whether POC- and woman-owned businesses have outcomes similar to
those of businesses owned by white men.

For more details, see Chapter 3 and Appendix C of the report.

1. COVID-19 Pandemic. Economic and social vulnerabilities preceding the onset of the COVID-19
pandemic exacerbated the adverse impacts of the pandemic on POC- and woman-owned businesses.i
Public health measures to reduce the spread of the COVID-19 virus along with direct health impacts led
to an economic crisis that reached its peak in March and April of 2020.iiii.iv [n California, POC- and
woman-owned small businesses, with the exception of Asian American-owned businesses, experienced
higher rates of business closure and slower recoveries than white American-owned small businesses.v
More than 25 percent of small businesses in Los Angeles County closed during 2020, including
approximately 7,500 businesses that closed permanently.
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Disparities in the rates of request and approval of the Paycheck Protection Program (PPP) and Economic
Injury Disaster Loan (EIDL) Program illustrated the limited reach of the government’s financial
assistance to small businesses. A fraction of small businesses received financial support from the federal
government to cover revenue losses and retain employees.Vi Other small businesses did not receive any
assistance, in part due to differences in the resources available to between large and small businesses to
navigate bank loan processes and from lack of information for businesses with no employees on how to
make assistance requests.Vii Disparities in access to pandemic-related financial assistance between large
and small businesses are particularly impactful to POC- and women-owned businesses, because in the
Los Angeles Metro Area, POC- and women-owned businesses are more likely to be small businesses than
white American- and men-owned businesses.vii

2. Summary. BBC'’s analyses of marketplace conditions in Los Angeles County indicate that POCs and
women face various barriers in industries relevant to Metro’s contracting and procurement. Existing
research and primary research we conducted indicate that disparities exist in acquiring human capital,
accruing financial capital, owning businesses, and operating successful businesses. In many cases, there
is evidence those disparities exist even after accounting for various personal and business factors. There
is also evidence that many disparities are due—at least, in part—to race- or gender-based
discrimination. Barriers in the marketplace likely have important effects on the ability of POCs and
women to start businesses in relevant industries—construction, professional services, goods and other
services, and transit services—and to operate those businesses successfully. Any difficulties those
individuals face in starting and operating businesses may reduce their availability for government work
and the degree to which they are able to successfully compete for such projects.

C. Overall DBE Goal

In accordance with 49 Code of Federal Regulations (CFR) Part 26 and United States Department of
Transportation (USDOT) requirements, every three years, Metro must establish an overall goal for the
participation of DBEs in the USDOT-funded projects it awards. USDOT requires agencies to set their
overall DBE goals using a two-step process: establishing a base figure and considering whether a step 2
adjustment to the base figure is warranted. The disparity study provides information regarding both
steps of the required goal-setting process for Metro to consider as it sets its next overall DBE goal.

1. Base figure. In accordance with USDOT requirements, BBC assessed the availability of potential
DBEs—that is, POC- and woman-owned businesses that are currently DBE-certified or appear they could
be DBE-certified according to size limits specified in the Federal DBE Program—for the USDOT-funded
projects Metro awarded during the study period. That analysis indicated that the availability of potential
DBEs for Metro’s USDOT-funded work is 31.3 percent, which Metro could consider as its base figure for
its next overall DBE goal.

2. Step 2 adjustment. After establishing a base figure, Metro must consider additional information to
determine whether any adjustment is needed to the base figure to ensure the agency’s new overall DBE
goal is precise and reflects current conditions in the local marketplace for POCs, women, and POC- and
woman-owned businesses. USDOT suggests agencies consider the following information in assessing
whether to make step 2 adjustments to their base figures:

m  Current capacity of DBEs to perform agency work;

m  Information related to employment, self-employment, education, training, and unions;
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Disparities in the ability of DBEs to access financing, bonding, or insurance; and

Other relevant factors.2

BBC assessed information related to each of the above factors, which we summarize below:

Current capacity of DBEs to perform agency work. USDOT’s “Tips for Goal-Setting” suggests that
agencies should examine data on past DBE participation in their USDOT-funded projects in recent
years. Based on information from Metro’s Uniform Reports, the participation of certified DBEs in
the USDOT-funded projects Metro awarded in FFYs 2016 through 2021 was 18.7 percent of total
dollars on USDOT-funded projects. That information supports a downward adjustment to Metro’s
base figure.

Information related to employment, self-employment, education, training, and unions. BBC's
analyses of barriers in the local marketplace indicate barriers that certain POC groups and women
face related to human capital, financial capital, business ownership, and business success. Such
barriers may decrease the availability of POC- and woman-owned businesses for the USDOT-
funded projects Metro awards. For example, BBC used regression analyses to investigate whether
race/ethnicity and gender are related to business ownership in relevant industries among workers
in the Los Angeles marketplace, independent of various other personal characteristics, including
familial status, education, and age. (Chapter 3 and Appendix C provide details about our regression
analyses.) Based on the results of those analyses, Metro might consider an upward adjustment of its
base figure for USDOT-funded contracts to account for marketplace barriers.

Any disparities in the ability of DBEs to get financing, bonding, or insurance. BBC'’s analysis of
access to financing, bonding, and insurance also revealed quantitative and qualitative evidence that
POCs, women, and POC- and woman-owned businesses in the region do not have the same access to
those business inputs as non-Hispanic white men and businesses owned by non-Hispanic white
men. Any barriers to obtaining financing, bonding, or insurance might limit opportunities for POCs
and women to successfully form and operate businesses in the RGMA. Any barriers that POC- and
woman-owned businesses face in obtaining financing, bonding, or insurance would also place those
businesses at a disadvantage in competing for Metro’s USDOT-funded projects. Thus, those results
also support an upward adjustment to Metro’s base figure.

Other relevant data. Marketplace analyses also indicate that POC- and woman-owned businesses
are less successful than other businesses in the local marketplace in terms of business closures,
business receipts, business owner earnings, and other metrics. Barriers in business success among
POC- and woman-owned businesses can limit their growth, which may depress their availability for
Metro’s USDOT-funded work. Thus, those results also support an upward adjustment to the
agency’s base figure.

The agency should consider the above information carefully as part of setting its next triennial DBE goal

for Federal Fiscal Years (FFY) 2025-2027, if anticipated future contracts are similar to the contracts
reviewed as part of the disparity study. Metro is not required to make a step 2 adjustment, but it must
explain its decision to make or not make an adjustment in goal documentation it submits to USDOT.

2 49 CFR Section 26.45.
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D. Guidance

BBC observed substantial disparities between the participation and availability of POC- and woman-
owned businesses for the contracts and procurements Metro awarded during the study period. We
present guidance on how Metro can use that information and other information from the disparity study
to further encourage the participation of those businesses in its work and address the disparities we
observed effectively and in a legally defensible manner, including potentially using race- and gender-
conscious measures to do so. In considering the guidance we provide, Metro should be mindful of the
legal requirements surrounding the use of race- and gender-conscious measures in particular, including
state and federal regulations as well as relevant case law. The organization should consult closely with
its Department of Justice in developing any new policies or programs related to POC- and woman-owned
businesses to ensure they are consistent with the requirements of the strict scrutiny, intermediate
scrutiny, and rational basis standards of constitutional review, respectively. We present key
recommendations below and present additional recommendations and more information relevant to
those recommendations in Chapter 10 of the report.

1. Bench contracts. Anecdotal evidence suggests businesses that are awarded Metro’s bench
contracts often receive little to no work from those awards. In addition, once on a bench, businesses
must maintain the appropriate level of insurance coverage, regardless of whether they actually perform
work on the contract, which can place a financial burden on small and disadvantaged businesses. Metro
could consider implementing a rotation system for bench contract task orders to ensure that each
business on a bench gets work. The agency could also consider more closely monitoring the
participation of small and disadvantaged businesses on bench contracts to ensure that they receive a
proportionate amount of the. Lastly, Metro could consider developing benches comprised exclusively of
small and disadvantaged businesses. For example, the San Diego Association of Governments (SANDAG)
has a bench program that includes pool of certified DBE and SBE subcontractors that prime consultants
can access for work on various SANDAG bench contracts.

2. Technical assistance support. Multiple interviewees indicated that they consider the public
sector bid process to be confusing and time-consuming. To better support businesses bidding with
Metro, some interviewees suggested that Metro should provide more detailed information or training on
how to bid with the agency. Additional anecdotal evidence indicated that when businesses experience
challenges during project performance, finding the appropriate Metro employee to contact can be
difficult. The agency should increase the visibility of appropriate points of contact for project issues and
consider hiring liaisons for small businesses in particular. Assigning small business liaisons to projects
or expanding responsibilities of existing staff to resolve project issues small businesses experience could
help them perform Metro work more successfully. For example, the State of Maryland has designated
liaisons for its small business program that act as advocates for small businesses working on contracts
for the agency.

3. Microbusiness program. For certain industries, the SBA size thresholds for small businesses allow
gross receipts of up to $47 million. Anecdotal evidence suggests that, due to the large range of small
business size standards, smaller SBEs are unable to compete with larger SBEs. Metro should consider
adding an additional certification classification for microbusinesses with smaller revenue requirements.
For example, the State of California Department of General Services has a microbusiness program
(implemented as a subset of their small business program) for businesses with gross annual receipts of
$5 million or less. In addition, the San Francisco Bay Area Rapid Transit District has a Micro Small
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Business Entity certification for businesses whose average gross receipts over the prior three years do
not exceed $10 million (construction) or $6 million (professional services and procurement), which are
thresholds Metro could consider. The organization could then add preferences and benefits exclusive to
microbusinesses, including proposal points, bid reductions, or setting aside certain opportunities
exclusively for microbusiness competition.

4. New businesses. The disparity study indicated that a substantial portion of the contract and
procurement dollars Metro awarded to POC- and woman-owned businesses during the study period
were largely concentrated with a relatively small number of businesses. Metro could consider using bid
and contract language to encourage prime contractors to partner with subcontractors and suppliers
with which they have never worked. For example, as part of the bid process, the agency might ask prime
contractors to submit information about the efforts they made to identify and team with businesses with
which they have not worked, and Metro could award evaluation points or price preferences based on the
quality of those efforts. Increasing the number of new subcontractors involved in Metro’s bid process
could help many small businesses—including DBEs—become aware of and compete for Metro
opportunities and grow the pool of small businesses involved in Metro work.

5. Unbundling contracts. As part of in-depth interviews and public meetings, several business
owners reported that the size of Metro projects is sometimes a barrier to their success. To further
encourage the participation of POC- and woman-owned businesses in its work, Metro should consider
expanding its current efforts to unbundle relatively large prime contracts—and even subcontracts-into
several smaller pieces. Such initiatives might increase contracting opportunities for all small businesses,
including many POC- and woman-owned businesses.

6. Inflation. Metro has many projects that span multiple years. Anecdotal evidence indicated that
businesses that are awarded such contracts or associated subcontracts associated often supply goods or
services years after their initial proposals and cost estimates. At times, inflation can make quoted prices
too low for a business to provide goods or services years later. Metro could consider adjusting contract
prices to account for inflation for projects that span a certain number of years. For instance, the federal
government often adds an Economic Price Adjustment clause in its contracts in times of high inflation or
strong economic uncertainty to further balance risk and to hedge against fluctuations in labor or
material costs.

7. Prequalification requirements. Businesses competing for Metro projects worth $100,000 or
more are required to complete prequalification applications, which the agency reviews prior to making
awards to ensure that businesses are qualified to provide requested services. Although prequalification
reviews remain active for a period of two years, businesses must submit validation forms for each
solicitation to which they respond and often must update their applications for each solicitation.
Business representatives that reported doing work with Metro discussed the burden associated with
prequalification paperwork required for each new bid. Other businesses also expressed that doing the
amount of paperwork required to start each project is daunting for new businesses. Metro could
consider raising the contract value threshold for which prequalification requirements apply to reduce
the administrative burden on small and disadvantaged businesses competing for its work. The agency
could also consider extending the length of validity of prequalification reviews or eliminating validation
requirements for businesses that have already been prequalified. Lastly, Metro could consider providing
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additional technical assistance to help small and disadvantaged businesses navigate the prequalification
process.
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